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last sale on such exchange or the aver-
age of the highest current independent 
bid and lowest current independent 
offer on such exchange if there are no 
reported transactions on such exchange 
that day; or 

(3) If the security is not a reported 
security and is quoted in the NASDAQ 
System, then the average of the high-
est current independent bid and lowest 
current independent offer reported on 
Level 1 of NASDAQ; or 

(4) For all other securities, the aver-
age of the highest current independent 
bid and lowest current independent 
offer determined on the basis of reason-
able inquiry; 

(c) The transaction is consistent with 
the policy of each registered invest-
ment company and separate series of a 
registered investment company par-
ticipating in the transaction, as recited 
in its registration statement and re-
ports filed under the Act; 

(d) No brokerage commission, fee (ex-
cept for customary transfer fees), or 
other remuneration is paid in connec-
tion with the transaction; 

(e) The board of directors of the in-
vestment company, including a major-
ity of the directors who are not inter-
ested persons of such investment com-
pany, 

(1) Adopts procedures pursuant to 
which such purchase or sale trans-
actions may be effected for the com-
pany, which are reasonably designed to 
provide that all of the conditions of 
this section in paragraphs (a) through 
(d) have been complied with, 

(2) Makes and approves such changes 
as the board deems necessary, and 

(3) Determines no less frequently 
than quarterly that all such purchases 
or sales made during the preceding 
quarter were effected in compliance 
with such procedures; 

(f)(1) A majority of the directors of 
the investment company are not inter-
ested persons of the company, and 
those directors select and nominate 
any other disinterested directors of the 
company; and 

(2) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel; and 

(g) The investment company (1) 
maintains and preserves permanently 

in an easily accessible place a written 
copy of the procedures (and any modi-
fications thereto) described in para-
graph (e) of this section, and (2) main-
tains and preserves for a period not less 
than six years from the end of the fis-
cal year in which any transactions oc-
curred, the first two years in an easily 
accessible place, a written record of 
each such transaction setting forth a 
description of the security purchased 
or sold, the identity of the person on 
the other side of the transaction, the 
terms of the purchase or sale trans-
action, and the information or mate-
rials upon which the determinations 
described in paragraph (e)(3) of this 
section were made. 

[46 FR 17013, Mar. 17, 1981, as amended at 58 
FR 49921, Sept. 24, 1993; 66 FR 3758, Jan. 16, 
2001]

§ 270.17a–8 Mergers of certain affili-
ated investment companies. 

A merger, consolidation, or purchase 
or sale of substantially all of the assets 
involving registered investment com-
panies which may be affiliated persons, 
or affiliated persons of an affiliated 
person, solely by reason of having a 
common investment adviser, common 
directors, and/or common officers shall 
be exempt from the provisions of sec-
tion 17(a) of the Act; Provided, That: 

(a) The board of directors of each 
such affiliated registered investment 
company participating in the trans-
action, including a majority of the di-
rectors of each registered investment 
company who are not interested per-
sons of any registered investment com-
pany participating in the transaction, 
determine: 

(1) That participation in the trans-
action is in the best interests of that 
registered investment company; and 

(2) That the interests of existing 
shareholders of that registered invest-
ment company will not be diluted as a 
result of its effecting the transaction; 

(b) Such findings, and the basis upon 
which the findings were made, are re-
corded fully in the minute books of 
each registered investment company; 
and 

(c)(1) A majority of the directors of 
the investment company are not inter-
ested persons of the company, and 
those directors select and nominate 
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any other disinterested directors of the 
company; and 

(2) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel. 

[45 FR 12409, Feb. 26, 1980, as amended at 66 
FR 3758, Jan. 16, 2001]

§ 270.17a–9 Purchase of certain securi-
ties from a money market fund by 
an affiliate, or an affiliate of an af-
filiate. 

The purchase of a security that is no 
longer an Eligible Security (as defined 
in paragraph (a)(10) of § 270.2a–7) from 
an open-end investment company hold-
ing itself out as a ‘‘money market’’ 
fund shall be exempt from section 17(a) 
of the Act [15 U.S.C. 80a–17(a)], pro-
vided that: 

(a) The purchase price is paid in cash; 
and 

(b) The purchase price is equal to the 
greater of the amortized cost of the se-
curity or its market price (in each 
case, including accrued interest). 

[61 FR 13983, Mar. 28, 1996, as amended at 62 
FR 64986, Dec. 9, 1997]

§ 270.17d–1 Applications regarding 
joint enterprises or arrangements 
and certain profit-sharing plans. 

(a) No affiliated person of or prin-
cipal underwriter for any registered in-
vestment company (other than a com-
pany of the character described in sec-
tion 12(d)(3) (A) and (B) of the Act) and 
no affiliated person of such a person or 
principal underwriter, acting as prin-
cipal, shall participate in, or effect any 
transaction in connection with, any 
joint enterprise or other joint arrange-
ment or profit-sharing plan in which 
any such registered company, or a 
company controlled by such registered 
company, is a participant, and which is 
entered into, adopted or modified sub-
sequent to the effective date of this 
rule, unless an application regarding 
such joint enterprise, arrangement or 
profit-sharing plan has been filed with 
the Commission and has been granted 
by an order entered prior to the sub-
mission of such plan or modification to 
security holders for approval, or prior 
to such adoption or modification if not 
so submitted, except that the provi-
sions of this rule shall not preclude any 

affiliated person from acting as man-
ager of any underwriting syndicate or 
other group in which such registered or 
controlled company is a participant 
and receiving compensation therefor. 

(b) In passing upon such applications, 
the Commission will consider whether 
the participation of such registered or 
controlled company in such joint en-
terprise, joint arrangement or profit-
sharing plan on the basis proposed is 
consistent with the provisions, policies 
and purposes of the Act and the extent 
to which such participation is on a 
basis different from or less advan-
tageous than that of other partici-
pants. 

(c) ‘‘Joint enterprise or other joint 
arrangement or profit-sharing plan’’ as 
used in this section shall mean any 
written or oral plan, contract, author-
ization or arrangement, or any practice 
or understanding concerning an enter-
prise or undertaking whereby a reg-
istered investment company or a con-
trolled company thereof and any affili-
ated person of or a principal under-
writer for such registered investment 
company, or any affiliated person of 
such a person or principal underwriter, 
have a joint or a joint and several par-
ticipation, or share in the profits of 
such enterprise or undertaking, includ-
ing, but not limited to, any stock op-
tion or stock purchase plan, but shall 
not include an investment advisory 
contract subject to section 15 of the 
Act. 

(d) Notwithstanding the require-
ments of paragraph (a) of this section, 
no application need be filed pursuant 
to this section with respect to any of 
the following: 

(1) Any profit-sharing, stock option 
or stock purchase plan provided by any 
controlled company which is not an in-
vestment company for its officers, di-
rectors or employees, or the purchase 
of stock or the granting, modification 
or exercise of options pursuant to such 
a plan, provided: 

(i) No individual participates therein 
who is either: (a) An affiliated person 
of any investment company which is an 
affiliated person of such controlled 
company; or (b) an affiliated person of 
the investment adviser or principal un-
derwriter of such investment company; 
and 
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